INTRODUCTION
Did adopting the Bill of Rights affect other legal rights that Americans possessed at the Founding and possess today? Under the laws of the states in 1789, citizens enjoyed, for example, a right to reputation.
1 Citizens also enjoyed a right to speak freely. 2 The tension between those two rights was as obvious then as it is now. The laws of the states could have resolved that tension entirely in favor of one right or the other; instead, those laws provided some protection for each right. Freedom of speech was protected at common law by courts' refusal to impose prior restraints on publication. 3 Reputation was protected at common law through ex post remedies for defamation. 4 That was the balance that state common, statutory, and constitutional law struck between the competing legal rights to speech and to reputation. 5 Did adopting the Bill of Rights change that balance?
The Bill of Rights called the freedom of speech a federal constitutional right, but the Bill of Rights did not mention the right to reputation. Did enumeration in the Constitution of the freedom of speech imply that protection for speech should be expanded at the expense of the right to reputation? In other words, did " [t] he enumeration in the Constitution of certain rights," including the freedom of speech, diminish the protection afforded "others retained by the people," including the right to reputation? 6 The Supreme Court in New York Times Co. v. Sullivan said "yes." '7 The Ninth Amendment seems to say "no." "The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people." Though the Court in New York Times v. Sullivan ignored the Ninth Amendment, my thesis in this Article is that the Ninth Amendment holds the key to that case, and to countless other cases of tension between rights.
Was tension between rights the particular problem that was on the Founders' minds when they proposed and adopted the Ninth Amendment? No. Is tension between rights an instance of the general problem that was on the Founders' minds when they proposed and adopted the Ninth Amendment? Yes. The Founders' general concern was that listing federal constitutional rights might negatively affect the status of other rights. The Founders were particularly concerned that listing federal constitutional rights might imply that the federal government had broader powers than the Constitution was meant to confer. 9 But the Founders chose to frame the Ninth Amendment as a general declaration that listing federal constitutional rights should not negatively affect the status of other existing rights. Given the nature of the Founders' particular concern about overreaching exercises of federal legislative power, there is every reason to find the Ninth Amendment justiciable:'° When, in the wake of the Fourteenth Amendment, the leading provisions of the Bill of Rights were held to limit state law, 11 the problem of tension between rights emerged as a significant scenario to which the Ninth Amendment speaks. Until the Fourteenth Amendment, tension between constitutional rights and "others retained by the people" could arise only to the extent that federal common law (or perhaps federal statutes) protected other rights "retained by the people," or to the very limited extent that the original Constitution created constitutional rights against the states. 12 Since the Fourteenth Amendment, the problem of competing rights has become much more apparent.' 3 The Founders quite understandably did not have the problem of tension between rights specifically in mind when they proposed and adopted the Ninth Amendment. But the problem falls within the compass of their general concern.
The Ninth Amendment concerns the status that other rights "retained by the people" would have enjoyed in the absence of the Bill of Rights. It is not a command to treat other rights "retained by the people" as if they were in the Bill of Rights. The Ninth Amendment does not turn other rights "retained by the people" into "federal constitutional" rights.' 4 It just requires that those other rights not be diminished in status by adoption of the Bill of Rights. The right to reputation is not relevantly denied or disparaged unless listing certain rights in the Constitution is construed to leave reputation less protected than it would otherwise have been. If other rights "retained by the people," such as reputation, were not federal constitutional rights when the Ninth Amendment was proposed in 1789, then they were not federal constitutional rights when the Ninth Amendment took effect in 1791. 12 See U.S. CONST. art. I, § 10. 13 See infra Part III.C. 14 I use the term "federal constitutional" rights to connote rights that courts recognize to trump legislation when those courts are adjudicating under the authority of the Constitution. Courts may conceive of some legislation-trumping rights as having their ultimate source in the natural moral order, but where those courts' authority to adjudicate derives from positive legal text, they have almost invariably couched attempts to enforce "natural" rights in terms of textual implication, adopting at least an "illustrative" conception of the authoritative text. See Laurence Claus, Implication and the Concept of a Constitution, 69 AUST. L.J. 887 passim (1995) .
Under this interpretation, the Ninthi Amendment makes a substantial contribution to the constitutional scheme, but one fully consistent with the Founders' choice to constitutionalize particular individual rights through "enumeration." Leading rival interpretations do too little or too much. Some say that the Ninth Amendment is a dead letter. Others argue that it is a blank check. 15 Either way, the amendment unsatisfactorily serves the purposes of law. We do not like law to mean nothing, nor do we like it to mean everything. We assume that lawgivers share our dislike of these two possibilities, because both possibilities demean the project of lawgiving. They compromise our claim to have "a government of laws and not of men."' 6 I. RIVAL INTERPRETATIONS
A. "Dead Letter" Interpretations

Confirming the Enumeration of Powers
Dissenting in Griswold v. Connecticut, Justice Hugo Black contended that the Ninth Amendment was passed, not to broaden the powers of this Court or any other department of "the General Government," but, as every student of history knows, to assure the people that the Constitution in all its provisions was intended to limit the Federal Government to the powers granted expressly or by necessary implication.
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The Constitution drafted at Philadelphia in 1787 purported to limit the federal Congress's legislative power. It did so by listing the subjects to which federal legislative power extended. This listing is commonly called an enumeration, though the list in Article I, Section 8 is not explicitly numbered. During the ratification debates, proponents of the Constitution argued that federal power was sufficiently limited by the enumeration of powers, and that adding a bill of rights would actually expand federal power.' 8 How would it do that? By implying that federal legislative power extended to everything except the specifically constitutionalized rights. In other words, adding a bill of rights would invert the Constitution's power-limiting principle from 15 I am grateful to Steven Smith for the "dead letter/blank check" characterization of existing interpretations. 18 See infra Part III.
[VOL. 79:2 one of listed powers to one of listed rights. But this objection to a bill of rights could be met simply by saying that the bill did not undermine the limitations to which federal power was already subject. The Founders said that in the Tenth Amendment.' 9 Perhaps, as Justice Black suggested, the Ninth Amendment made the same point; but if that was all it did, then it was redundant.
Acknowledging State Law
Other scholars have argued that the Ninth Amendment just acknowledges that individual rights under state law are operative unless and until courts hold that those rights are unconstitutional or have been preempted by federal law. 20 These scholars do not recognize a role for the amendment in determining whether state law rights are unconstitutional. On their view, the Ninth Amendment simply notes that the rights listed in the federal Constitution do not exhaust the universe of rights possessed within American society. In John Hart Ely's words:
We thus run up against an inference that seems so silly it would not have needed rebutting. What felt need could there have been to rebut the inference that the Bill of Rights, controlling only federal action, had somehow preempted the efforts of the people of the various states to control the actions of their state governments?
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As Ely adds, such an inference concerning nonconstitutional state law rights would have been even more improbable.
22 "Acknowledgement" interpretations make the Ninth Amendment a truism.
B. "Blank Check" Interpretations
These interpretations share an understanding "that the Ninth Amendment was intended to signal the existence of federal constitutional rights beyond those specifically enumerated in the Constitu-tion." 2 3 This conclusion, to the extent that it acknowledges justiciable federal constitutional rights, presupposes two propositions. First, the Founders thought that courts, confronted with the 1787 Constitution, would likely have superimposed some set of "federal constitutional" rights upon its structure even if the Constitution had listed none. Second, the Founders wanted courts to recognize as federal constitutional rights some set of rights that had been omitted from the Constitution's list. These two propositions are not supported by James Madison's explanation to Congress of his draft Bill of Rights. In that speech, Madison emphasized that judicial enforcement would follow from having "rights expressly stipulated for in the constitution." 2 4 Nowhere in his speech did Madison recognize a possibility that courts would constitutionalize rights anyway, or could be empowered to do so with a one-sentence delegation of authority. And that speech is our most compelling evidence of what the Founders sought to accomplish through the Ninth Amendment.
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"Blank check" interpretations of the Ninth Amendment depend on the proposition that rights like those expressed in the Bill of Rights would likely have been enforced by courts as federal constitutional rights even if the Bill of Rights had not been adopted. That proposition is necessary to the "blank check" conclusion that "deny or disparage" means "fail to accord federal constitutional status." On this understanding, at least some of the rights expressed in the Bill of Rights were, ex ante, part of a set of extra-textual "federal constitutional" rights. By acknowledging in text that some of the set had federal constitutional status, so this theory goes, the Founders risked denying or disparaging the federal constitutional status of the other rights in the set. The Founders obviated that risk by adopting the Ninth Amendment.
This understanding of the Ninth Amendment is difficult to reconcile with Madison's explanation of what the Bill of Rights was meant to achieve. Madison fully appreciated the potential for judicial enforcement of federal constitutional rights, but seemed to tie that potential to federal constitutional enumeration. 26 Madison implied that enumeration elevated the legal status of rights, not that enumeration merely acknowledged some pre-existing condition. But if explicit inclusion in the Constitution's text elevated rights, then what did denying or disparaging other rights mean? Denying or disparaging had to mean something more negative than treating other rights differently from the elevated rights. To be denied or disparaged is to be made worse off than before, not merely to miss out on being made better off.
The Ninth Amendment is not a declaration that rights "retained by the people" are as important as federal constitutional rights. The Ninth Amendment is a declaration that rights "retained by the people" are no less important than they would have been had no rights been enumerated. To return to the example with which I began, rights to freedom of speech and to reputation were each recognized and protected under the laws of the states in 1789.27 One of those rights-the freedom of speech-was elevated by express inclusion in the federal Constitution. The other-the right to reputation-was not. The right to reputation was not denied or disparaged by missing out on elevation to a status it had never had. The right to reputation might have been denied or disparaged if it had suffered a loss or diminution of status. How might the enumeration in the Constitution of the freedom of speech have diminished the status of the right to reputation? By encouraging courts to construe the freedom of speech more broadly than before, at the expense of the right to reputation. And that is a scenario to which the Ninth Amendment plausibly speaks.
II. PROTECTING RIGHTS FROM RIGHTS
As I shall recount in Part II.A, the Founders' attention was focused on one particular negative effect that constitutionalizing some rights might have upon other rights. That effect was an inference that federal power extended to everything but the constitutionalized rights. The ratification debates repeatedly record concern that a bill of rights would undermine the constitutional enumeration of powers. The concern most frequently expressed was that the enumeration of powers would be ignored. In the Tenth Amendment, the Founders fully addressed that particular concern.
2 8 Yet they chose, in the Ninth Amendment, to provide more generally that constitutionalizing some rights should not have negative effects upon other rights. The Founders did not purport to detail the range of other negative effects there might be, any more than they traversed the range of expression that might warrant protection under the First Amendment or the range of punishments that might stand condemned by the Eighth Amendment. They left to those who came after the task of noticing negative effects, and of finding in the Ninth Amendment a warrant to resist those effects. One such negative effect was an inference that federal powers should be read broadly enough to reach the constitutionally enumerated rights, thus sweeping up many nonconstitutional rights en route. 29 Had that been the only other negative effect that the Founders could have conceived and cared to guard against, they would surely have precluded it specifically. The Founders chose to provide more generally that constitutionally enumerating some rights should not have negative effects upon other rights.
A. Preliminary Interpretive Questions
The Ninth Amendment protects rights from rights. How does it do so? The text of the amendment is susceptible of more than one interpretation: "The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people. ' 30 When we parse this text, a series of multi-pronged interpretive possibilities appear.
"Rights"
What are rights within the phrase "others retained by the people"? The preceding eight amendments list vertical rights against government. They are rights, mainly individual, but some arguably collective, to be free from government action. Tension between vertical rights (or the vertical aspects of rights) is certainly possible-consider the tension between the Establishment and Free Exercise Clauses of the First Amendment. But tension is far more frequent between vertical rights on the one hand, and horizontal rights (to be free from actions by other persons) on the other. " [O] thers retained by the people" is plausibly understood to include legal rights against other persons, not just legal rights against government. In other words, rights retained by the people include rights to government protection from other persons, not just rights to government protection from 29 Does the concept of retention by the people refer to how rights are retained or only to whose rights are retained? The phrase echoes a proposition regularly recited during the debates over ratification of the Constitution: "That which is not expressly granted, is of course retained." 32 At the North Carolina Ratification Convention, one delegate opined: "We retain all those rights which we have not given away to the general government.
' 3 3 The people retained those individual and collective rights that they had not surrendered through the Constitution's delegation of powers to the federal government. But does "retained by the people" refer not only to who holds the rights (namely, the people) but also to how those rights are held? If so, then the rights at issue are rights recognized and protected by the people in their law. It would follow from this interpretation that the rights "retained by the people" do not include mere moral (or "natural law") claims that positive law does not respect. On the other hand, if "retained by the people" refers only to whose rights are retained, then the phrase could cover moral claims that have escaped translation into positive law.
"The People"
Who are "the people" within the phrase "others retained by the people"? The people may be viewed through a national lens, or within their states. If the people are viewed nationally, then the rights retained by the people are a set of rights that are shared by the people of the several states. Some states may have recognized more rights than have other states, or may have protected rights more elaborately than have other states. On a "national" view of "the people," only tht protections for rights that are common among the states would count as "others retained by the people." Another view would include in the set of "others retained by the people" the greatest protections for the least commonly recognized rights to be found anywhere among the states. A third view would vary the rights "retained by the people" from state to state, so that when a particular state's actions are chal- lenged as violating federal constitutional rights, the rights "retained by the people" are ascertained by reference to that state's actions alone.
4. "Others Retained by the People" Are "others retained by the people" limited to rights that law has explicitly fashioned as such-that is, rights for which the law affords persons a vindicating cause of action and remedy? I will call this the narrow conception of rights. Broader conceptions of "others retained by the people" are possible, even so far as those rights are understood to be rights under positive law. "Governmental interests" or "public interests" that courts find legitimate can always be recharacterized as human interests. When a law fosters and protects those interests, it can be characterized as fashioning legal rights, even though courts do not always recognize it to have done so for purposes of standing to sue. A law that prohibits misleading advertising, for example, may be characterized as creating a legal right not to be misled. Clearly that right is in tension with a constitutional right to freedom of speech. Under the Supreme Court's jurisprudence, that tension is resolved entirely in favor of the nonconstitutional legal right not to be misled. Laws that prohibit objectively misleading advertising are valid, notwithstanding the First Amendment. Some might argue that whichever conception of rights is accepted, to be "others retained by the people" within the meaning of the Ninth Amendment, those rights must also fit within a coherent theory of natural law. 
Mechanisms of Retention
If the narrow conception of rights is adopted, then rights may be retained by the people only through their state constitutions, through legislation adopted by their representatives, or through their acquiescence in the common law. If the broad conception of rights-as-inter- [VOL. 79:2 ests is adopted, then rights may also be retained through executive action.
When are Rights Retained?
The amendment's use of the past tense nudges in favor of finding rights to have been "retained" only if they were protected by state law (or possessed naturally) in 1789. On this view, the people may choose to cease retaining in positive law the rights they had in 1789, but cannot expand the set of retained rights. An alternative view is that "retained" means "retained from time to time." While the primary meaning of "retain" is to keep what one already has, the word may also refer to employing something new. 36 If the latter view is taken, then the people may expand the set of retained rights, and may do so through their federal government as well as through their states.
Denial or Disparagement
What counts as denying or disparaging? Does any diminution of the protection accorded to a retained right deny or disparage that right? If so, then the retained rights operate as brittle limits on the construction of federal constitutional rights. An alternative understanding is that rights are denied or disparaged when they do not receive due weight within an optimal array of individual rights. Optimality may be determined by, among other things, balancing the interests underlying retained rights against the interests underlying federal constitutional rights. Now we are ready to consider how the Ninth Amendment protects rights from rights. There are at least two arguable understandings of how the amendment fulfils this function. I shall call them the hard and soft versions.
B. The Hard Version
The hard version adopts the first answer to each of the last seven interpretive questions. Within this conception, the Ninth Amendment protects the explicit rights that people enjoyed under the laws of all the states in 1789. Federal constitutional rights must be construed, if possible, not to reduce the protection that state law explicitly accords other rights, in so far as state law protects those other rights no further than it did in 1789. The rights retained by the people are the 36 1 SAMUEL JOHNSON, DICTIONARY OF THE ENGLISH LANGUAGE (London, W. Strahan 1755) ("To keep; not to lose ... To keep in pay; to hire... To belong to; to depend on.").
legal rights that were cherished in the America of 1789. These might be found in the common law, in state statutes, or in constitutions and charters. They are the rights that were "secured within the customary constitutional tradition. '3 7 They were "constitutional" in the sense of "constitutive of the political order." Returning to our example, state law in 1789 recognized and protected both a right to reputation and a right to freedom of speech.
3 8 Under the hard version, the Ninth Amendment requires that the federal constitutional freedom of speech be construed not to reduce the protection that state law accords the right to reputation below the level of protection accorded in 1789. Whatever accommodation state law made between the freedom of speech and the right to reputation in 1789 is, on this view, effectively preserved. Retained rights are defeasible at the option of state lawmakers, but may not be shriveled through federal constitutional interpretation. The breadth of federal constitutional rights is confined accordingly.
In identifying a shared set of rights retained by the people of the several states in 1789, a court might consult William Blackstone's account of fundamental rights under English law. His Commentaries acquired a large and deferential audience in the American colonies: "Edmund Burke, speaking on reconciliation with America in the House of Commons in 1775, told that body that almost as many copies of the Commentaries had been sold in America as in England." 3 9 Arthur Sutherland recounts that "[1]awyers cited Blackstone in American courts as today they cite opinions of their state's highest court." 40 The set of explicit rights so identified is likely to be modest, and their operation as brittle limits on the construction of federal constitutional rights would be correspondingly modest. Moreover, they are necessarily subject to explicit constitutional preclusion. They operate as limits on federal constitutional rights only where those constitutional rights are susceptible of a construction that admits of those limits. 
C. The Soft Version
The soft version conceives of the Ninth Amendment as authorizing the adjudicative balancing task in which courts have always engaged when applying the Bill of Rights. The soft version allows for, though it does not require, a more expansive and evolving conception of the rights retained by the people. They may be understood as the interests that the people recognize and foster and protect through the laws that their representatives enact, their courts expound, and their executives implement. The task of adjudicating by reference to the Bill of Rights involves asking whether a given law or executive action conflicts with a federal constitutional right. Where that law or action implements a public interest, it may be understood to recognize and serve a right "retained by the people"-such rights are the interests that the community recognizes and protects through its laws. The Ninth Amendment, on this view, calls for reconciling tension between federal constitutional rights and whatever other legal "rights" are "retained by the people" from time to time. Consider what the Supreme Court asked last term when examining a law that prohibited advertisements for certain drugs:
Under the test we ask as a threshold matter whether the commercial speech concerns unlawful activity or is misleading. If so, then the speech is not protected by the First Amendment. If the speech concerns lawful activity and is not misleading, however, we next ask "whether the asserted governmental interest is substantial." If it is, then we "determine whether the regulation directly advances the governmental interest asserted," and, finally, "whether it is not more extensive than is necessary to serve that interest." Each of these latter three inquiries must be answered in the affirmative for the regulation to be found constitutional.
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As already noted, "governmental interests" or "public interests" that courts find legitimate can always be recharacterized as human interests. When a law fosters and protects those interests, it can be characterized as fashioning legal rights, even though courts do not always recognize it to have done so for purposes of standing to sue.
When the Tenth Amendment speaks of powers being reserved to the states or to the people, it means the people collectively, exercising their collective power to create law. When the Ninth Amendment speaks of rights retained by the people, it may coordinately be understood to mean the people collectively, recognizing and upholding certain interests through the laws they collectively create or implement. It is the people who confer the power to legislate or act in ways that may negatively affect rights. It is they who may through the laws they make positively foster rights. That positive fostering is not to be denied or disparaged by their choice to give certain rights law-trumping weight through federal constitutionalization. If a law is in tension with a federal constitutional right, the constitutional right should be interpreted with due regard to the interest served by that law. That interest should not be treated as nonexistent (denied), nor given less weight than it deserves (disparaged).
Courts acknowledge the 'Just importance" 42 of other interests by weighing that importance when deciding the scope of federal constitutional rights. The post-New Deal Supreme Court often characterized this task as applying a rebuttable "presumption of constitutionality." 43 Consider the Court's recent encounter with tension between a religious canvasser's First Amendment right to express the tenets of her religious faith and a householder's nonconstitutional right under municipal law not to be bothered at home. 4 4 As the first right enjoys federal constitutional protection and the second does not, 45 are laws that foster the second right invalid as applied to any circumstance in which they appear to limit the first, constitutional right? Not necessarily. The Court weighed the interests underlying the federal constitutional right to speech against those underlying the law at issue in the case.
The Village argues that three interests are served by its ordinance: the prevention of fraud, the prevention of crime, and the protection of residents' privacy. We have no difficulty concluding, in light of our precedent, that these are important interests that the Village may seek to safeguard through some form of regulation of solicitation activity. [VOL. 79:2
The Court struck down the ordinance, but "central" to its conclusion of unconstitutionality was a finding that the measure was "not tailored to the Village's stated interests." 47 Dissenting, Chief Justice
Rehnquist quoted from an earlier decision: "Great as is the value of exposing citizens to novel views, home is one place where a man ought to be able to shut himself up in his own ideas if he desires.
Disagreement between the ChiefJustice and his Court concerned how to construe the federal constitutional right to freedom of speech in light of the retained but nonconstitutional right to quiet enjoyment of private property. But there was no disagreement that the retained right was relevant to the Court's enquiry. The obvious relevance of a federal constitutional right to the facts did not necessarily mean that the party invoking it would prevail. Indeed, under the hard version of the Ninth Amendment, the party invoking the federal constitutional right in Stratton would likely have failed. In his account of late eighteenth century common law, Blackstone wrote:
So great moreover is the regard of the law for private property, that it will not authorize the least violation of it; no, not even for the general good of the whole community .... Besides, the public good is in nothing more essentially interested, than in the protection of every individual's private rights, as modelled [sic] by the municipal law.
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The soft version of the Ninth Amendment constitutionalizes a rule that federal constitutional rights are not to be construed to ride roughshod over other legal rights in the event of tension. Courts are charged with resolving the conflict without assuming that the federal constitutional status of one of the rights means that the other must inevitably give way. And this, of course, is precisely what courts do. The point of the Ninth Amendment is not that governments cannot curtail other rights retained by the people, but that governments are authorized to continue providing for those other rights, should they wish to do so, even when those other rights are in tension with federal constitutional rights. When the freedom of speech runs up against the law of trespass, speech need not be construed to prevail. When the right to bear arms runs into the law of nuisance, gun-toting need not be construed to prevail. Thus the Ninth Amendment provides a textual foundation for many of the limitations that courts have construed federal constitutional rights to have-consider time, place and manner restrictions on speech, 50 or the obscenity limitation.
The soft version of the Ninth Amendment involves a balancing enquiry 5 2 that resembles, in some respects, a European-style proportionality analysis.
53 Even more analogous is the reasoning by which the Supreme Court of Canada implements Section 1 of the Canadian Charter of Rights, which provides: "The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society." Peter Hogg notes that this general limitation on the reach of enumerated rights reflects the influence of similar limitations on the rights guaranteed by the International Covenant on Civil and Political Rights and the European Convention on Human Rights.
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D. Which Version?
Recall that before articulating two visions of the Ninth Amendment's function, I posed a series of questions about how the text of the amendment should be interpreted. The hard and soft versions do not exhaust the combinations of answers that might be given to those [VOL-79:2 questions. Other combinations may be tenable; in describing the hard and soft versions, I seek merely to identify the most plausible combinations of answers.
Adopting the soft version of Ninth Amendment interpretation would make little appreciable change to judicial reasoning in federal constitutional adjudication. It is a call to do what courts have instinctively done. Adopting the hard version of Ninth Amendment interpretation would, on the other hand, clearly call for some landmarks of constitutional adjudication to be decided differently.
The hard version will appeal to those who dislike applying balancing tests to interpret ostensibly absolute constitutional rights. 55 The soft version will be favored by those who consider such tests integral to asking what federal constitutional rights mean. What "the freedom of speech" means, they will observe, is inevitably a function of the relative value we accord the human interests with which free expression is in tension. Prohibitions of expression ranging from perjury, false advertising, and obscenity, to the rump of defamation law, survive only because the interests that underlie them have been weighed against the interest that underlies the First Amendment and have been found weightier.
As I shall describe below, the ratification debates focused on one particular way in which constitutionalizing some rights might negatively affect other rights. That possible negative effect was foreclosed by the Tenth Amendment. The Founders did not focus on other negative effects, yet they chose to add the Ninth Amendment. Doing so made sense only if the Founders wished to guard against whatever other negative effects constitutionalizing some rights might have on other rights. But which version of the Ninth Amendment's tensionresolving role does history support?
III. THE HISTORY OF ADOPTION
A. The Ratification Debates
The Ninth and Tenth Amendments were responses to arguments made during the debate over ratification of the 1787 Constitution as to whether a bill of rights ought to be added. The shared concern of those arguments was that constitutionalizing some rights would leave other legal rights less protected than before. To the extent the con- cern was expressed in this general form, the Ninth Amendment responded directly to it.
When the leading federalist opponents of a bill of rights sought to explain how constitutionalizing some rights might undermine other rights, they focused on the reach of federal powers. Listing federal constitutional rights, they argued, would undermine the existing constitutional enumeration of federal powers, by implying that federal power extended beyond its enumerated subjects to everything except the listed constitutional rights. In Pennsylvania, James Wilson put the point succinctly:
A Bill of Rights annexed to a constitution is an enumeration of the powers reserved. If we attempt an enumeration, every thing that is not enumerated is presumed to be given. The consequence is, that an imperfect enumeration would throw all implied power into the scale of the government, and the rights of the people would be rendered incomplete.
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According to Wilson, listing federal constitutional rights would imply that only power to impair those rights was kept from government. All other powers would implicitly pass to the federal government, undermining the constitutional enumeration of federal powers.
In North Carolina, James Iredell expressed the same concern that the constitutional enumeration of powers might be undermined:
But when it is evident that the exercise of any power not given up would be a usurpation, it would be not only useless, but dangerous, to enumerate a number of rights which are not intended to be given up; because it would be implying, in the strongest manner, that every right not included in the exception might be impaired by the government without usurpation; and it would be impossible to enumerate every one. 57 When Iredell spoke of usurpation, he meant exercise of powers not delegated in the constitutional enumeration of federal powers. Under the 1787 Constitution, he argued, the federal government was prevented from tampering with myriad important individual rights. How was it prevented from impairing those rights? By the fact that it had only been given a very modest set of powers. Many individual rights were protected from the federal government not because they [VOL-79:2 were federal constitutional rights, but because the federal government's powers did not reach far enough to trouble those rights anyway. Iredell did not believe that the Supreme Court could recognize federal constitutional rights unless those rights were enumerated in the Constitution. He was a textualist, as he made clear in his riposte to the florid natural rights prose of his colleague Samuel Chase in Calder v. Bull. 5 8
It has been the policy of all the American states, which have, individually, framed their state constitutions since the revolution, and of the people of the United States, when they framed the Federal Constitution, to define with precision the objects of the legislative power, and to restrain its exercise within marked and settled boundaries.... If... the Legislature of the Union, or the Legislature of any member of the Union, shall pass a law, within the general scope of their constitutional power, the Court cannot pronounce it to be void, merely because it is, in their judgment, contrary to the principles of natural justice. The ideas of natural justice are regulated by no fixed standard: the ablest and the purest of men have differed upon the subject; and all that the Court could properly say, in such an event, would be, that the Legislature (possessed of an equal right of opinion) had passed an act which, in the opinion of the judges, was inconsistent with the abstract principles of natural justice. Earlier in the North Carolina convention's debate, Iredell speculated that, were a bill of rights adopted, a future federal government 58 Sherry contends that this passage shows Iredell "clearly viewed a written constitution as supplementing natural law rather than replacing it with a single instrument." Sherry, supra note 35, at 1143. On the contrary, Iredell was merely acknowledging that where no written constitutional scheme existed, courts in the common law tradition had recognized that legislative supremacy was a principle of the common law, a principle that might yield to other fundamental common law principles in some circumstances. See might respond in the following fashion t-, claims that it had exceeded its delegated powers:
"We live at a great distance from the time when this Constitution was established. We can judge of it much better by the ideas of it entertained at the time, than by any ideas of our own. For Henry, however, the argument simply counted in favor of an elaborate enumeration of rights. Certainly, he conceded, a bill of rights would imply that federal power could reach all rights not included in the bill. But that implication would merely reinforce a construction of federal powers that was likely anyway. Listing constitutional rights posed no extra danger, because the Constitution's attempt to enumerate federal powers was unlikely to be effectual.
I have observed already, that the sense of the European nations, and particularly Great Britain, is against the construction of rights being retained which are not expressly relinquished. I repeat, that all nations have adopted this construction-that all rights not expressly and unequivocally reserved to the people are impliedly and incidentally relinquished to rulers, as necessarily inseparable from the delegated powers. would stop the federal government from violating the individual rights guaranteed in their state's bill of rights. Their speeches give no credence to the possibility of courts recognizing federal constitutional rights in the absence of a bill of rights. James Madison's position at the Virginia Ratification Convention was that which Wilson and Iredell had taken in their states-that the 1787 document's enumeration of powers was a sufficient safeguard, and that adding a bill of rights would actually expand federal power by implication. "If an enumeration be made of our rights, will it not be implied that every thing omitted is given to the general government? Has not the honorable gentleman admitted that an imperfect enumeration is dangerous? Has the government of the United States power to make laws on every subject?... Can they go beyond the delegated powers? If they were to make a law not warranted by any of the powers enumerated, it would be considered by the judges as an infringement of the Constitution which they are to guard. They would not consider such a law as coming under their jurisdiction. They would declare it void.
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When the opponents of a bill of rights chose to be particular about how a bill of rights might deny or disparage other rights, they said it would thwart the attempt made in the Constitution to limit federal powers. Listing constitutional rights would imply that federal power extended to everything except the listed rights. Prominent proponents of a bill of rights accepted this. They remained proponents, however, because they thought the attempt to enumerate federal powers was doomed to failure anyway. No one favored allowing a bill of rights to have negative implications for the status of legal rights that did not make the constitutional list. Hence the ease with which a general exclusion of negative implications was added to the list ultimately adopted. The exceptions here or elsewhere in the constitution, made in favor of particular rights, shall not be so construed as to diminish the just importance of other rights retained by the people; or as to enlarge the powers delegated by the constitution; but either as actual limitations of such powers, or as inserted merely for greater caution.
B. James Madison in the First Congress
68
Madison's words in this proposed fourth resolution contain two prohibitions-the first is general, the second specific. First, listing federal constitutional rights shall not negatively affect the status of rights that did not make the list. Explicit guarantees of certain rights shall not be construed "to diminish the just importance of other rights retained by the people." Second, listing federal constitutional rights shall not have one particular negative effect on rights that did not make the list. Explicit guarantees of certain rights shall not be construed "to enlarge the powers delegated by the Constitution." This was the possible negative effect that had been recognized and debated in the ratification conventions.
Madison's concern in proposing the last clause of his fourth resolution was for the status of legal rights not included in the Bill of Rights. His proposal and his explanation of it suggest he sought to avoid all negative effects that listing federal constitutional rights might have on other rights. He did not seek to elevate such other rights beyond the status they already had. He sought to preserve that status:
It has been objected also against a Bill of Rights, that, by enumerating particular exceptions to the grant of power, it would disparage [VOL. 79:2 those rights which were not placed in that enumeration, and it might follow by implication, that those rights which were not singled out, were intended to be assigned into the hands of the general government, and were consequently insecure. This is one of the most plausible arguments I have ever heard urged against the admission of a Bill of Rights into this system; but, I conceive, that may be guarded against. I have attempted it, as gentlemen may see by turning to the last clause of the 4th resolution.
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Madison's explanation tracks the general and specific risks against which his provision stood guard: that the Bill of Rights would have negative effects upon other rights, and that the Bill of Rights would imply federal powers that the Constitution had not delegated. Both of these risks were of negative effects upon unlisted rights. But the second was a separately identified subspecies of the first. It was the particular way in which listing some rights might compromise other rights that had been identified during the ratification debates. It was the particular route to denial or disparagement that had been most obvious to Madison. But Madison did not assume that it was the only way that a bill of rights might diminish the status of other rights. He provided both that listing federal constitutional rights should not have negative effects on other rights, and that listing constitutional rights should not have the particular negative effect he could foresee.
In 1987, a handwritten document by Roger Sherman was found among Madison's papers in the Library of Congress. Sherman was a member of the House Select Committee to which Madison's proposals were referred. Randy Barnett has described the document as "a working draft of the Bill of Rights.
' 70 Its final paragraph reads as follows:
And the powers not delegated to the Government of the United States by the Constitution, nor prohibited by it to the particular States, are retained by the States respectively, nor shall any [sic] the exercise of power by the Government of the United States particular instances here in enumerated by way of caution, be construed to imply the contrary. The first half of this paragraph clearly tracks the Madisonian language that ultimately became the Tenth Amendment. 72 It suggests that Sherman thought "retained" a suitable description for residual state powers, which perhaps supports a positivist reading of "retained" rights. The second half of the paragraph, though garbled, also focuses on the reach of federal powers. It appears likely to have been meant to address the risk that federal powers would be construed more broadly because of the Bill of Rights. 73 Yet the Founders ultimately chose not to frame the Ninth Amendment as a prohibition against overbroad readings of federal powers. Instead, they provided more generally that listing rights should not negatively affect unlisted rights-through overbroad readings of federal powers, or (implicitly) in any other way.
Madison's proposed language suggested that he was concerned with more than the implied expansion of federal powers. He had a broader concern about the effect of listing rights upon the status of rights not listed. This evident concern has caused many commentators to conclude that the Ninth Amendment was meant to afford justiciable federal constitutional status to unlisted rights, or to confirm that those rights had that status already and should not be deprived of it. But the very next paragraph of his speech reveals that this was definitely not what Madison meant to accomplish through the Ninth Amendment. That paragraph begins with the following sentence: "It has been said, that it is unnecessary to load the constitution with this provision, because it was not found effectual in the constitution of the particular states. ' salutary effect even when sporadically flouted. But then came a more robust reason to adopt the Bill.
If they are incorporated into the constitution, independent tribunals of justice will consider themselves in a peculiar manner the guardians of those rights; they will be an impenetrable bulwark against every assumption of power in the legislative or executive; they will be naturally led to resist every encroachment upon rights expressly stipulated for in the constitution by the declaration of rights.
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Jack Rakove has suggested that "[t]he inspiration for this statement came from [Thomas] Jefferson." 7 7 In Jefferson's letter to Madison of March 15, 1789, he observed, "In the arguments in favor of a declaration of rights, you omit one which has great weight to me, the legal check which it puts into the hands of the judiciary. '78 Madison's point was that enumeration makes rights judicially enforceable. That argument would not have been available to him, had he actually contemplated, or thought his audience contemplated, that courts would proclaim and enforce federal constitutional rights anyway. Had Madison thought that rights would be implicitly constitutionalized by the courts without a bill of rights, then adding a bill would have had only a "salutary" effect. But Madison thought that adding a bill of rights had a very substantive effect; he suggested that enumeration was what let judges enforce rights. The judiciary would "be naturally led to resist every encroachment upon rights expressly stipulated for in the Constitution by the declaration of rights." One paragraph earlier in his speech, Madison had explained what he sought to accomplish through the Ninth Amendment. 3 Nowhere in that explanation did he mention judicial review. In the Ninth Amendment, Madison sought to preserve the existing status of legal rights that were missing out on inclusion in the Bill of Rights. Did he think that the existing status of unlisted rights could be "federal constitutional"? At most, he was agnostic as to that question. Maybe courts would treat some unlisted rights as federal constituGovernment by petition or remonstrance for redress of grievances. Of these rights therefore they Shall not be deprived by the Government of the united States.
Id. See Roger Sherman's Draft of the Bill of Rights, supra note 70, at 351.
This provision looks much more like a precursor to the First Amendment, and to the property parts of the Fifth Amendment. The guarantees of the First Amendment, and the property rights guarantees of the Fifth, are not otherwise reflected in Sherman's draft. The provision appears to record deliberations concerning what rights ought to be expressly stipulated for. Ultimately the Founders framed the Fifth Amendment's property rights protections around losing property rather than acquiring it, but that hardly deprives this provision of precursor status. Only the draft's most general phrase ("of pursuing happiness & Safety") failed to find reflection in the express guarantees of the Bill of Rights. That obviously aspirational language echoed the Declaration of Independence and was sensibly omitted from provisions that were intended to bejusticiable federal constitutional rights. Far from supporting the case for reading the Ninth Amendment to signal other federal constitutional rights, the arguably inclusive language of this provision counts precisely against that case. Why? Because that inclusive language was dropped, leaving the First and Fifth Amendments to guarantee discrete sets of federal constitutional rights.
81 [VOL. 79:2 tional rights; maybe they would not. Madison's case for a bill of rights implied at least doubt that courts would do so, and perhaps disagreement with the claim that they could. Nowhere did Madison suggest or imply that his Bill of Rights, with the Ninth Amendment among its provisions, would authorize courts to articulate other federal constitutional rights. Had Madison wished to achieve that result, he could have deployed a direct prohibition ("rights retained by the people shall not be infringed"), or a direct rule of construction ("the enumeration of powers shall not be construed to disparage rights retained by the people"). The Ninth Amendment's rule of construction did something different. It safeguarded the existing status of unlisted rights, whatever that status was. It did not dictate what that status was. Courts could work that out for themselves. If courts decided that other rights had enjoyed federal constitutional status in 1789, then the Ninth Amendment protected that status. If courts decided that only listed rights had ever enjoyed federal constitutional status, then the Ninth Amendment afforded no reason to quarrel with that conclusion. The language of denial or disparagement is critical here. A right is not denied or disparaged when it misses out on becoming something it has never been.
Madison's invocation of judicial review has been widely celebrated. His focus on judicial enforcement of constitutional text has, however, been insufficiently appreciated. That understanding ofjudicial review comports with his explanation of the Ninth Amendment, just one paragraph earlier.
In Democracy and Distrust, John Hart Ely observes:
It would be a cheap shot to note that there is no legislative history specifically indicating an intention that the Ninth Amendment was to receive judicial enforcement. There was at the time of the original Constitution little legislative history indicating that any particular provision was to receive judicial enforcement: the Ninth Amendment was not singled out one way or the other. 84 Ely is right that the Ninth Amendment was not treated by the Founders as any more or less justiciable than other constitutional provisions. But the legislative history of the Bill of Rights leaves no doubt that judicial enforcement of listed rights was expected, indeed that it was among the most important reasons for listing rights at all. Mr. Madison further observed, That the proportion of Representatives had been objected to-and particularly the discretionary power of diminishing the number.-There is an impropriety in the Legislatures' determining their own compensation, With a power to vary its amount.-The rights of conscience; liberty of the press; and trial by jury, should be so secured, as to put it out of the power of the Legislature to infringe them.-Fears respecting the judiciary system, should be entirely done away-and an express declaration made, that all rights not expressly given up, are retained.-He wished, that a declaration upon these points might be attended to-and if the Constitution can be made better in the view of its most sanguine supporters, by making some alterations in it, we shall not act the part of wise men not to do it-He therefore moved for the appointment of a committee, to propose amendments, which should be laid before 85 Tinling, supra note 68, at 527.
[VOL. 79:2 the Legislatures of the several States, agreeably to the 5th article of the Constitution. Thus even in the attenuated report of Madison's speech produced by a leading newspaper and reprinted elsewhere, two critical points appear. First, the proposed Bill of Rights would be enforced by judicial review. Second, the proposed provision concerning retained rights was intended to make clear that the federal government had no powers beyond those delegated to it. Only through the original Constitution's delegation had the people "expressly given up" power to compromise their rights. Readers of the Gazette who later encountered the Ninth and Tenth Amendments would have understood those provisions to concern rights that the federal Constitution, in all its provisions, was meant to leave untouched and unaddressed. The Ninth Amendment's concern was framed more generally than the Tenth's, and thus the language of the Ninth Amendment covered more than the particular negative effect on retained rights that Madison specifically sought to preclude.
What conclusions can we draw from this history? First, the Ninth Amendment does not say that unlisted rights have federal constitutional status. It says only that listing federal constitutional rights must not negatively affect the status of unlisted rights, whatever that status is. The Ninth Amendment neither urges nor precludes textualism. Second, the Ninth Amendment does overlap with the Tenth, but extends further. The Founders were concerned about a particular negative effect that constitutionalizing some rights might have on other rights. They precluded that effect in the Tenth Amendment. But the Founders had a general concern that constitutionalizing some rights not have negative effects on other rights. They precluded those effects in the Ninth Amendment.
What other negative effects does the Ninth Amendment preclude? Certainly it precludes reading federal powers more broadly because of the Bill of Rights. It also precludes reading the Bill of Rights in ways that "deny or disparage" rights "retained by the people." I have discussed hard and soft versions of this prohibition; does history help us choose between them?
The historical record better supports the hard version of the Ninth Amendment's tension-resolving role. The Founders were concerned about the fate of legal rights they already had, not about opti-
Sketch of the Proceedings of Congress in the House of Representatives of the United States,
GAZETrrE U.S., June 10, 1789, at 2 (emphasis added), reprinted in CONN. J., June 17, 1789, at 1 (emphasis added).
mizing future flexibility to create legal rights. 8 7 References to the risk of unlisted rights being "assigned into the hands of the general government" 8 8 necessarily implied that the federal government was not the source of those unlisted rights-their source had to be common law, other state law, or nature. All the hand-wringing about imperfect enumerations of rights also implied that the unlisted rights in the Founders' sights were plausible candidates for listing (if only they had been thought of).89 That seems to support the hard version's narrow conception of rights. For originalists, the choice is clear.
The Founders' lack of specific attention to the problem of tension between constitutionally-listed rights and other rights "retained by the people" is thus readily explicable. The guarantees in the Bill of Rights originally applied only against the federal government. In the Ninth Amendment, the Founders provided that listing rights in the Constitution must not have negative effects on other rights "retained by the people." The Founders probably understood other rights retained by the people to be other rights retained in the laws of the states, that is, other existing rights under state law, including common law. State laws protecting ("retaining") other rights (such as the right to reputation) were not subject to challenge for inconsistency with the federal Bill of Rights. The Founders did not intend the Bill of Rights to limit the lawmaking power of the states. Some individual rights guarantees in the original Constitution did limit state power, notably prohibitions of bills of attainder and of laws impairing the obligation of contracts, 90 but these were hardly obvious candidates for competition with other state law rights. all arcane implications of a possible federal common law. At the Founding, then, there was little apparent risk that how federal constitutional rights were construed would negatively affect other rights "retained by the people." But when the Fourteenth Amendment applied federal constitutional rights to the states, 93 how those federal constitutional rights were construed potentially affected other rights "retained by the people. '94 The Fourteenth Amendment created a more significant and appreciable risk of tension between federal constitutional rights and "others retained by the people." Construction of federal constitutional rights became visible as one of the ways in which listing rights in the Constitution might disparage "others retained by the people."
The generation whp adopted the Ninth Amendment almost certainly did not have in mind the problem of tension between federal constitutional rights and other retained rights. Does their inattention to the problem of tension mean that the Ninth Amendment does not held that from 1789 the rights "retained by the people" had been protected by federal common law. 
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apply to that problem? No-they spoke with sufficient generality to cover the case. When a change in the law produced actual cases of tension between federal constitutional rights and other rights retained by the people, the Ninth Amendment insisted that the tensions be resolved in ways that did not deny or disparage the other rights retained by the people. To conclude that the Ninth Amendment applies to methods of denial or disparagement unforeseen at the Founding is surely less controversial than to conclude that some other provision of the Bill of Rights applies to a technology unimagined at the Founding. When the Founders protected speech in the First Amendment and prohibited cruel and unusual punishments in the Eighth Amendment, they succeeded in protecting and prohibiting, respectively, all future forms of the phenomena, not just the ones they specifically had in mind. 95 The possibilities that the First Amendment protects television broadcasts and that the Eighth Amendment prohibits certain uses of electrocution are not excluded just because the Founders were not specifically thinking of those species of speech and punishment. Likewise, when the Founders prohibited the enumeration of rights from being construed to deny or disparage retained rights, they succeeded in prohibiting all future forms of the phenomenon.
IV. THE Two VERSIONS COMPARED: NEw YORK TIMES V. SULLIVAN
To examine the practical operation of the Ninth Amendment, both hard and soft versions, let us consider the legal landscape against which the Supreme Court decided New York Times v. Sullivan. 96 Harry Kalven recounted that the Alabama defamation law there at issue resembled the common law in most other states. "The rule of fair comment in Alabama, like that in the majority of jurisdictions in this country, limit[ed] the privilege to the expression of defamatory opinions based on facts that are established as true."
9 7 This comported with the longstanding solicitude of the English common law for rights of reputation. In his Commentaries, Blackstone declared that the rights of the English people "may be reduced to three principal or primary articles; the right of personal security, the right of personal liberty; [VOL-79:2 and the right of private property." 9 8 Under the rubric of personal security, he observed, "The security of his reputation or good name from the arts of detraction and slander, are rights to which every man is entitled, by reason and natural justice; since without these it is impossible to have the perfect enjoyment of any other advantage or right." 9 9
The value of freedom to speak is undermined if a besmirched reputation evacuates one's audience. But freedom of speech matters too. Blackstone described how the common law reconciled rights to speech with rights to reputation. The common law's solution was to eschew prior restraints but to afford robust ex post remedies for defamation. "The liberty of the press is indeed essential to the nature of a free state; but this consists in laying no previous restraints upon publications, and not in freedom from censure for criminal matter when published." 1 00
On any plausible reading of the Ninth Amendment, the right to reputation falls among the "others retained by the people." The right to reputation was retained in the laws of the people of the states, 1 0 '
but not listed in the federal Constitution. By contrast, the right to freedom of speech was both retained and constitutionalized. The state laws that protect and foster a right to reputation are clearly in tension with a constitutional right to freedom of speech. Had the Ninth Amendment been understood to address this tension, how might New York Times v. Sullivan have been argued? The brief for the plaintiff-respondent, Mr. Sullivan, would have articulated the Ninth Amendment basis for his right to rely on state defamation law: The enumeration in the Constitution of the freedom of speech shall not be construed to deny or disparage the right to reputation retained by the people through defamation law. Sullivan might then have argued for the hard version of the Ninth Amendment. In other words, he might have argued that the freedom of speech cannot be construed to diminish the protections for reputation that existed at common law in 1789. art. I, § 1 ("That all men are born equally free and independent, and have certain inherent and indefeasible rights, among which are those of enjoying and defending life and liberty, of acquiring, possessing, and protecting property and reputation, and of pursuing their own happiness.").
own lawmaking processes. But to the extent that those protections were retained by the state, they could not be diminished through the construction of federal constitutional rights. Provided that the state law protections on which Sullivan relied were not relevantly more generous than a plaintiff would have enjoyed in 1789, he was entitled to rely on them.
The defendant-petitioners might have argued as follows for the soft version of the Ninth Amendment: The retained right to reputation is not denied or disparaged if it is accorded the weight that it deserves within an optimal array of individual rights. The Ninth Amendment means that the interest underlying defamation law must be accorded its appropriate weight. If the principle of the Ninth Amendment were not recognized, then a constitutional guarantee of freedom of speech would end state defamation law entirely. There is only one reason to read down "the freedom of speech" to accommodate any defamation law. That reason is the importance of the human interest in reputation. The Ninth Amendment tells the Court how to construe the freedom of speech when that freedom is in tension with another human interest. The Court must weigh the interest in freedom of speech against the interest in reputation, must decide what constitutes the optimal accommodation between those interests, and must construe the freedom of speech accordingly.
The plaintiff-respondent might have answered that the common law of 1789 settled the accommodation between interests in speech and reputation, and that the Ninth Amendment requires the Court to respect the common law position. As a fall-back, he might have argued that Alabama defamation law did reflect an optimal accommodation between the interests in speech and reputation. Any individual right may be cynically misused, but the Court should not permit disgust with a party in litigation to affect its assessment of the relative human interests in speech and reputation.
If the Court had accepted the soft version of the Ninth Amendment, the case would likely have been decided much as it was. The soft version essentially describes the reasoning process in which the Court actually engaged. The Court weighed the competing interests underlying rights to speech and to reputation, and construed the freedom of speech in a way that worked an accommodation between those interests. Had the Court simply deferred to the absolute language of the First Amendment, then state defamation law would have been completely swept away. In fact, it was not. The Court merely narrowed the constitutionally permissible reach of state defamation [VOL. 79:2 law through its "public official" and "actual malice" criteria. 1 0 2 That was a limiting construction of the constitutional right to freedom of speech. The Court's construction reflected reasoning that, in Justice Goldberg's words, "[p]urely private defamation has little to do with the political ends of a self-governing society. The imposition of liability for private defamation does not abridge the freedom of public speech or any other freedom protected by the First Amendment."
In other words, the interest underlying freedom of speech is less weighty when that speech concerns private individuals than when it concerns public figures. Hence the scales tip in favor of the interest underlying the right to reputation, and private defamation remains actionable.
Justices Goldberg, Black, and Douglas read the First Amendment to leave less room for state defamation law than did the majority, but even they did not simply hold it invalid en bloc. Their proposed absolute immunity was only for speech about public officials performing public duties. Olsen' 0 5 had read the First Amendment in a way that reconciled tension between rights to speech and rights to reputation much as the old common law had done. Chief Justice Hughes's majority opinion condemned equitable injunctions effecting prior restraints on speech in the following terms: "Public officers, whose character and conduct remain open to debate and free discussion in the press, find their remedies for false accusation in actions under libel laws providing for redress and punishment, and not in proceedings to restrain the publication of newspapers and periodicals." 10 6 To the extent that New York Times v. Sullivan made inroads on ex post remedies for defamation, it violated the hard version of the Ninth Amendment. Under that version, individual rights that were enjoyed under state law in 1789 are brittle limits on the construction of federal constitutional rights. Provided Alabama defamation law was not relevantly more generous to Sullivan than state law in 1789 would have been, he was entitled to its benefit.
As Sullivan illustrates, the hard and soft versions of the Ninth Amendment carry very different implications for the Supreme Court's jurisprudence. The soft version really just describes the reasoning process in which the Court has actually engaged when construing the Bill of Rights. The soft version sets up a balancing enquiry every time a constitutional right comes into tension with a nonconstitutional law that fosters a nonconstitutional right. The Court has, throughout its history, observed this version of the Ninth Amendment's injunction sub silentio. Repeatedly, the Court has resolved tensions by acknowledging the just importance of the nonconstitutional right, and settling upon a construction of the constitutional right that seeks to serve the interests underlying each right to the fullest extent possible, making each accommodate the other.
Examples in the First Amendment context are legion, and will doubtless be joined by the Court's resolution of the national "do-notcall" litigation that is currently winding its way through the lower federal courts.
10 7 Laws that prohibit public nuisances create rights to be free of those nuisances that may clash with rights to self-expression.
1 0 8 "Content-neutral"judicial analyses of such laws reflect an accommodation between the human interests they serve and the human interest in self-expression.
When attention turns to constitutional rights beyond the First Amendment, judicial interpreters are regularly required to reconcile the Constitution's provision for security of person and property from government, and the provision made by lesser laws for security of person and property from other persons. The soft version of the Ninth Amendment enjoins the courts to consider our need for security from each other when deciding how secure the Constitution makes us from government.I 0 9
The hard version of the Ninth Amendment effectively creates a set of defeasible limitations on federal constitutional rights. Rights retained by the people in their laws limit construction of federal constitutional rights. The hard version is, therefore, only plausible if the rights retained by the people are a fixed set, beyond the power of governments to expand. The hard version is plausible if the rights retained by the people are those "secured within the customary constitutional tradition" 110 in 1789-rights "deeply rooted in this Nation's history and tradition."' 1 These rights, to the extent not constitutionally listed, depend upon the ongoing sustenance of common law or statutes or state constitutions. Subject to applicable state constitutional limitations, state legislatures may remove these rights at any time. But to the extent that legislatures wish to provide for them, or to allow the common law to continue to do so, these rights limit construction of federal constitutional rights. Retained rights cannot, however, operate as limits to construction beyond those rights' historic breadth.
To be plausible, the hard version can apply only to nonconstitutional rights that were framed historically as explicit legal rights, and for which the law historically provided judicial remedies. It cannot, as can the soft version, apply to other laws just because those laws serve human interests. Thus the laws that empower executives, state and federal, to protect us from each other could not operate to limit construction of the Fourth and Fifth Amendments under the hard version, even if they serve a historically recognized "natural right to security from the corporal insults of menaces, assaults, beating, and wounding." 1 1 2 Not every search or seizure authorized by state law need be held "reasonable." 1 '
V. OTHER INTERPRETATIONS COMPARED
A. The Ninth Amendment's Rule of Construction
The Ninth Amendment is a rule of construction. Its operative verb makes that clear:' 1 4 "The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people." 1 5 All interpreters agree that the amendment concerns how we should construe the fact that some rights have been listed in the Constitution. That fact should not be construed to have negative effects on other rights.
If the fact of listing rights is construed to concede federal power to do everything except invade the listed rights, then the Ninth Amendment is violated-but so is the Tenth. If the fact of listing rights is construed to have any other negative effect on nonconstitutional rights, then the Ninth Amendment is violated. The Founders did not focus on other ways that listing constitutional rights might negatively affect nonconstitutional rights. But we can think of at least two: (1) by implying that federal powers should be construed more broadly than they otherwise would be; and (2) by implying that listed rights should be construed more broadly than they were before listing, at the expense of other rights.
Identifying the second of these two negative effects has been the goal of this Article. The first negative effect has been recognized by other scholars; it is closely related to the "confirming enumerated powers" explanation of the Ninth Amendment, but does not render the amendment redundant. It is a "more subtle thesis" ' 1 6 that the Ninth Amendment prevents use of the Bill of Rights as a reason to construe enumerated federal powers broadly. How could the Bill of Rights be so used? Through an inference that the Bill of Rights had been necessary in order to rescue its listed rights from the clutches of enumerated federal power. Such an inference seems natural enough. It comports with our expectation that law is not meant to be redundant. If the Founders wished to guard against the inference, they needed to rebut it explicitly. Akhil Amar endorses this explanation of the Ninth Amendment in the following terms:
The Tenth says that Congress must point to some explicit or implicit enumerated power before it can act; and the Ninth addresses the closely related but distinct question of whether such express or implied enumerated power in fact exists .... Thus, for example, we must not infer from our First Amendment that Congress was ever given legislative power in the first place to regulate religion in the states, or to censor speech.
17
It is unclear how widely the "broad construction" risk was appreciated among the Founders. During the ratification debates, the Constitution's proponents insisted that the subjects of power conferred on the federal government were inherently limited. This, they argued, sufficiently safeguarded individual rights." l 8
That argument presupposed that the federal government's enumerated powers were inherently not susceptible of conscientious broad interpretation. [VOL. 79:2 would be taken seriously.' 19 The apparently shared assumption of the debaters was that if that enumeration were taken seriously, it would be effective to limit federal power and thus to protect rights. The Tenth Amendment fully guarded against the specific risk that the enumeration of powers would not be taken seriously. Alexander Hamilton in The Federalist No. 84 did, however, identify the risk of disingenuously broad construction of federal powers.
[B]ills of rights, in the sense and to the extent in which they are contended for, are not only unnecessary in the proposed Constitution but would even be dangerous. They would contain various exceptions to powers which are not granted; and, on this very account, would afford a colorable pretext to claim more than were granted. For why declare that things shall not be done which there is no power to do? Why, for instance, should it be said that the liberty of the press shall not be restrained, when no power is given by which restrictions may be imposed? I will not contend that such a provision would confer a regulating power; but it is evident that it would furnish, to men disposed to usurp, a plausible pretence for claiming that power. They might urge with a semblance of reason that the Constitution ought not to be charged with the absurdity of providing against the abuse of an authority which was not given, and that the provision against restraining the liberty of the press afforded a clear implication that a power to prescribe proper regulations concerning it was intended to be vested in the national government. This may serve as a specimen of the numerous handles which would be given to the doctrine of constructive powers, by the indulgence of an injudicious zeal for bills of rights.
120
To the extent that Hamilton addressed disingenuously broad interpretations of federal powers, he merely identified another way in which the enumeration of federal powers might not be taken seriously. To that extent, the Tenth Amendment obviated his concern. But what of the possibility that conscientious interpreters of enumerated federal powers might be lured into reading those powers too broadly by the fact that the Constitution listed rights? Only the Ninth Amendment met that concern. The recently discovered Sherman draft hints through garbled language that a risk of federal powers being read overbroadly was indeed on the Founders' minds.1 2 1
The "broad construction" explanation does not leave the Ninth Amendment a dead letter, but neither does it exhaust the function of the amendment. The language of the Ninth Amendment would be an oddly backhanded way to do no more than preclude an inference about the breadth of federal powers. If the Ninth Amendment were, like the Tenth, just about the reach of federal powers, why did it not simply say so? "The powers delegated to the United States shall not be construed more broadly because of the enumeration of certain rights." That seemed to be what Sherman was attempting to say in his draft. 122 Why did he not succeed in keeping the provision's explicit focus on the construction of federal powers? And why did the Ninth Amendment speak of the "enumeration in the Constitution of certain rights," not simply of the enumeration of rights in the foregoing eight amendments?
Debate over a bill of rights seems, from the language used in the Ninth Amendment, to have triggered a general concern among the Founders about the effects that constitutionalizing some rights would have upon other rights. Implicitly expanding federal powers, whether by ignoring their textual enumeration or by construing that enumeration broadly, was one way in which nonconstitutional rights might be "denied or disparaged." But was it the only way in which constitutionalizing some rights might deny or disparage other rights? The language of the Ninth Amendment seems to reflect a broader concern that constitutionalizing some rights not have negative effects upon other rights. By making general provision against such negative effects, the Founders protected against more than they concretely foresaw.
What other negative effects have surfaced since? The practice of judicial review has revealed another. Listing some rights in the Constitution may negatively affect other rights by prompting courts to expand the listed rights at the other rights' expense. The Founders could be forgiven for not focusing on this negative effect, for our own appreciation of it is a creature of judicial review over two centuries. Moreover, it is an effect that flows from the Fourteenth Amendment's application of federal constitutional rights to state law. The Founders doubtless did not foresee this development, but its effects were subject to the Founders' general prohibition of negative effects on rights "retained by the people."
Are there others? Perhaps the Ninth Amendment tells Congress and the Executive that in deciding what laws to enact, they should consider the importance of unlisted rights no less because certain rights have been listed. But is failing to treat unlisted rights as federal constitutional rights a negative effect, a denial or disparagement? Yes, if listing some rights were the only reason for not treating other rights 122 
See id.
[VOL-79:2 as federal constitutional rights. No, if other rights would never have been treated as federal constitutional rights anyway. The impetus for a bill of rights fed on an understanding that listing rights in the Constitution was necessary to ensure that they were enforceable federal constitutional rights. The judiciary were expected "to resist every encroachment upon rights expressly stipulated for in the constitution by the declaration of rights.' 12 3 Nothing in the history of the Ninth Amendment suggests that the Founders were trying to give courts a license to continue the enumeration project.
B. How are Listed Rights to be Construed?
In this Article, I have argued that the Ninth Amendment sometimes instructs readers to construe (or to consider construing) federal constitutional rights more narrowly than those readers might otherwise do. The amendment issues that instruction when federal constitutional rights are in tension with other rights "retained by the people."
Laurence Tribe and Michael Dorf appear to have made precisely the opposite claim. They agree that "[t] he Ninth Amendment creates and confers no rights; it is a rule of interpretation." 1 24 But they seem to think that the Ninth Amendment invites readers to construe federal constitutional rights more broadly than those readers might otherwise do. Consider the following passage:
It tells each reader: whatever else you're going to do to explain why "liberty" does not include the grandmother's right to live with her grandchild-whatever else you're going to say to conclude that the "privileges or immunities" of national citizenship do not include the right to use contraceptives-you cannot advance the argument that those rights are not therejust because they are not enumerated in the Bill of Rights.
5
The Ninth Amendment does not address merely the enumeration of rights in the Bill of Rights. It addresses "[t] he enumeration in the Constitution of certain rights." 126 The history of the provision establishes that "enumeration" means separate identification, not just seria- 127 Tribe and Dorf surely do not mean to treat the Ninth Amendment as making the obvious point that individual rights may be protected in parts of the Constitution other than the Bill of Rights. The Ninth Amendment's concern is with the effects of identifying rights anywhere in the Constitution upon other rights, that is, upon rights that are identified nowhere in the Constitution. 128 Tribe and Dorf do not think that grandparents' rights and reproductive rights are identified nowhere in the Constitution. They propose textual homes for both: the Due Process Clause of the Fourteenth Amendment for grandma and the Privileges or Immunities Clause of that amendment for contraception. If the correct reading of the Fourteenth Amendment is that it protects grandparents' rights and reproductive rights, then those rights are identified in the Constitution, as surely as a right to dance naked is identified if the First Amendment covers it. that the Ninth Amendment urges a broad reading of enumerated rights? Nothing in the language or history of the amendment supports such a claim. In a later passage, they effectively withdraw their "rule of interpretation" characterization:
We would argue that to make sense of the Ninth Amendment's proscriptive role requires readers of the Constitution to assume that it also plays a prescriptive role. What the Ninth Amendment counsels against is the portrayal of the enumerated rights as isolated islands 127 Madison's proposed text provided: "The exceptions here or elsewhere in the constitution, made in favor of particular rights, shall not be so construed as to diminish the just importance of other rights retained by the people .... ." 1 CONG. REG. 428 (1789) (emphasis added); 1 ANNALS OF CONG. 435 (Joseph Gales ed., 1789) (emphasis added).
128 In The Bill of Rights, Akhil Amar also seems to treat the Ninth Amendment as concerned solely with the implications of enumeration in the Bill of Rights:
Patton's reading was thus at odds with precedent as well as with the plain words of the Ninth Amendment that the expression of some rights (such as "the accused's" right to jury trial) must never "be construed" by sheer implication to "deny or disparage" other rights guaranteed by the preexisting Constitution (such as the people's right to jury trial).
AMAR, supra note 11, at 105; see also id. at 111. Perhaps Professor Amar thinks that a right enumerated in the original Constitution is both one of the Ninth's "certain rights" and one of the "others retained by the people," but the most natural reading of the amendment points to two mutually exclusive sets, and deposits all enumerated rights in the first set. [VOL-79:2 of special protection, elevated above the surrounding sea of possible unenumerated rights "retained by the people," for to elevate the enumerated rights in this way would surely "disparage" those that remain submerged. If the Ninth Amendment condemns such a disintegrated vision, then it must condone the opposite vision elaborated by Justice Harlan in his Poe v. Ulman dissent.
131
The authors seem to suggest that the rights "retained by the people" are federal constitutional rights-in-waiting, and that courts are authorized by the Ninth Amendment to identify those rights and to accord them federal constitutional status. An authority of that kind was Justice Harlan's vision. 132 His claim was that such a judicial mandate flowed from a proper reading of the Due Process Clauses of the Fifth and Fourteenth Amendments. If Harlan was right, then the Ninth Amendment is simply irrelevant to the issue. If the enumerated rights include whatever freedoms the Supreme Court thinks matter, then it would be impossible for the Court to read the Ninth Amendment as a source of other constitutional freedoms. Tribe and Dorf's claim for the Ninth Amendment at least implicitly concedes that the Court's substantive due process jurisprudence is not plausibly attributable to the Due Process Clauses.
As Madison made clear, the point of listing constitutional rights was precisely to create "isolated islands of special protection, elevated above the surrounding sea of possible unenumerated rights 'retained by the people."' Listing rights was what ensured that courts would enforce those rights as federal constitutional rights. Unlisted rights were not disparaged by not being recognized as federal constitutional rights, unless they already were federal constitutional rights. And for every Samuel Chase who alleged justiciable federal constitutional rights beyond the text, 1 33 there was a James Iredell who dismissed the allegation. 134 The Ninth Amendment did not speak to that debate. It just said that whatever legal status unlisted rights enjoyed, those rights should not be disparaged. Unlisted rights that did not already enjoy federal constitutional status were not disparaged by not getting federal constitutional status. Unlisted rights, whatever their status, might be disparaged if listed, newly-federal constitutional rights were expanded at their expense.
Even if they did, those who heard or read Madison could not have thought they were conferring that power when they adopted the Ninth Amendment.
The Ninth Amendment operates as a working instruction to courts. But it is not an instruction to exercise a bald power of constitutional freedom-choosing for which legal training affords no special expertise. Rather, it is an instruction to exercise a core function of the judicial role in a new context. The function is adjudicating between competing human interests that each claim the support of existing law. The context is tension between constitutional and nonconstitutional legal rights. The function is one that courts inevitably exercise in reconciling constitutional rights-compare, for example, the Supreme Court's construction of the First Amendment's Establishment and Free Exercise Clauses. The Ninth Amendment just recognizes that reconciling rights has a larger role to play in constitutional adjudication. Constitutional meaning is a creature of the balance courts find between the rights retained by the people in their Constitution, and the rights retained by the people elsewhere. 
